United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





jjtrn t Mjp !<'. ;Q 41 

No. 7692 -•‘- L 







In the United States Court of Appeals 
for the District of Columbia 


s- f; v 


April Term, 1941 


Douglas Van Horne, appellant 

v. 

i 

Frank T. Hines, as Administrator of Veterans 


§5 4 


APPELLEE 



£ r? r * 

O •-* 21 




EDWARD M. CURRAN, 

United States Attorney, 
JOHN H. MITCHELL, 

Assistant United States Attorney, 
CHARLES B. MURRAY, 

Assistant United States Attorney, 

dennis McCarthy, 

Assistant United States Attorney. 

Attr/meys for Appellee. 

EDWARD E. ODOM, 

Solicitor. Veterans’ Administration. 

GEORGE P. HUGHES, 

Assistant Solicitor, Veterans’ Administration, 

JOHN M. GEORGE, 

Senior Attorney, Veterans’ Administration, 

Of Counsel for Appellee. 
















INDEX 


Pag* 

Amended Motion to Dismiss_* (1) 

Brief in Support of Amended Motion to Dismiss_. (3) 

Introductory statement_1 (3) 

Argument: j 

I. Similarity of Section 11 of Public, No. 866 to Section 5 of the 

Economy Act_i 7 

II. Implied repeal of right to review cuts off pending appeal_1 9 

III. Congress may withdraw jurisdiction of courts over adininl- 

istrator’s decisions_1 14 


CASES CITED 

Barnett v. Bines, 70 App. D. C. 217, 105 F. (2d) 96 (1939)_i 6 

Edwin Cigar Company v. Higgins. 17 F. Supp. 98S (S. D. N. Y., 1936)-i 12 

Ex parte MeCardlc, 7 Wall. (74 U. S. 506) (1869)__j 11 

Frisbce v. United States. 157 U. S. 1G0, 166_j 15 

Halloicell v. Commons, 239 U. S. 506 (1916)_li, 13,16 

Bines v. United States ex rel. Marsh, 70 App. D. C. 206, 105 F. (2d): 

85 (1939)_4. 5. 61.10, 14 

Home Savings and Loan Association v. Plass, 57 F. (2d) 117 (C. C. A. 

9th, 1932)___j 11 

Kline v. Burke Construction Company, 260 U. S. 226 (1922)_j 15 

Louisville Provision Company v. Glenn, 12 F. Supp. 545 (1935)_j 11 

Lynch V. United States, 292 U. S. 571 (1934)_j 6,15 


Parr v. Colfax. 197 F. 302 (C. C. A. 9tli, 1912)_ 

Railway Company v. Grant, 98 U. S. 39S (1878)_ 

Seligman's, Inc. v. United States. 30 F. Supp. 895 (W. D. La., 1939). 
Sheldon v. Sill, 8 How. 441, 448, 12 Ed. 1147_ 


Silbcrsehein v. United States, 266 U. S. 221, 225 (1924)_4.5, 

Smallwood v. Gallardo. 275 U. S. 56 (1927)_ 

Stevenson v. Fain, 195 U. S. 165, 25 S. Ct. 6, 49 L. ed. 142_ 

The Mayor of Nashville v. Cooper, 6 Wall. 247, 252,18 L. ed. S51_ 

Turner v. Bank of North America, 4 Dali. S, 10, 1 L. ed. 718_ 

United States v. Cooke, 257 U. S. 523, 527_ 

United States v. Hudson 6 Goodwin. 7 Crauch 32, 3 L. ed. 259- 

United States v. Kelly, 97 F. 460 (C. C. A. 9th, 1899)_ 

United States v. Teller, 107 U. S. 61, 68_ 


STATUTES 

Act of Congress approved October 17, 1940, entitled Public, No. 866, , 

76th Congress, 3d Session, Chapter 893, Section 11-; (1), 

6, 7, 8, 9. 10,114, 16 

Economy Act of 1932, Section 5_! 6 


11 

11,12 
16 
15 
i, 9,14 
11.13 
15 
15 
15 
15 
15 

11,16 
15 


306S41—41- 































II 

Pace 

Economy Act of 1932, Section 15_5, 6, 7, 8 

National Service Life Insurance Act of 1940_ 6 

Revised Statutes, Section 13_ 13 

Revised Statutes, Sections S4G and 847_ 12 

World War Veterans’ Act, as amended_ (3), 4. 7, 15 

Section 5_ 10 

Section 19_ G 

Section 202 ( 7), Title II_ (3),5 

Section 504. Title V__4, 5, G. 10 

OTHER CITATIONS 

Federal Rules of Civil Procedure, Rule SI (b)_ 9 

Lewis' Sutherland Statutory Construction, Second Edition, Vol. I, § 285_ 11 

Report of the Committee on Finance of the United States Senate, 76th 

Congress_ 9 

Webster’s Xcic International Dictionary . 2d Ed., 1936_ 8 















In the United States Court of Appeals 
for the District of Columbia j 

April Term, 1941 
No. 7692 

Douglas Van Horne, appellant 

v. 

Frank T. Hines, as Administrator of Veterans' Affairs, 

APPELLEE 




::o7io:’ ?c dis 


ycf-rcc 
«. - - 


Now comes Frank T. Hines, as Administrator of Veterans’ 
Affairs, appellee in the above-entitled cause, and respectfully 
moves this Court to dismiss the appeal pending in this case, 
on the ground that said appeal has been rendered moot by 
virtue of an Act of Congress approved October 17, 19^0, en¬ 
titled Public, No. S66, 76th Congress, 3d Session, Chapter 893, 
Section 11, which Act deprives this Court of jurisdiction over 
the above cause. 

Wherefore, the appellee prays that this Court enter its or¬ 
der dismissing the pending appeal. 
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introductory statement 

To the Honorable The Chief Justice and the Associate Jus¬ 
tices of the United Stales Court of Appeals for the Dis¬ 
trict of Columbia: 

This case involves a claim affecting compensation benefits 
under the World War Veterans’ Act, as amended. Onj Sep¬ 
tember 25, 1940, the appellant filed in this Court a brief in 
support of an appeal taken from a judgment of the lower court 
entered April 19, 1940, sustaining a motion by the appellbe for 
a summary judgment. On November 1, 1940, the appellee, as 
Administrator of Veterans’ Affairs, filed a reply brief ih the 
above cause. The pertinent facts of this case are fully set 
forth in the briefs filed by both parties and will not be repeated 
here. 

In his brief, the appellant apparently contends that thie dis¬ 
puted compensation award was authorized under the provisions 
of Section 202 (7), Title II, of the World War Veterans! Act, 
as amended; that such compensation award was forfeited by 
•the Administrator of Veterans’ Affairs by an alleged decision 

(3) 
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under Section 504, Title V, of the World War Veterans’ Act, 
as amended; and that the decisions of the Administrator ren¬ 
dered under the provisions of Section 504 are subject to judicial 
review. 

Appellant’s claim of a right to judicial review of the Ad¬ 
ministrator’s decision of forfeiture is based upon an opinion 
of the United States Supreme Court entitled Silberschein v. 
United States , 266 U. S. 221, 225 (1924). The cited case con¬ 
tains dictum to the effect that, in certain special circum¬ 
stances, decisions of the Administrator might be subject to 
judicial review where such decisions are arbitrary or capri¬ 
cious or wholly unsupported by the evidence. And this special 
type of judicial review is accorded by the Silberschein case, 
notwithstanding provisions of Section 5 of the World War 
Veterans’ Act, as amended, which provide that “all decisions 
[of the Administrator] of questions of fact and law affecting 
any claimant to the benefits of Titles II * * * shall be 
conclusive except as otherwise provided herein.” In other 
words, although Section 5 makes decisions of the Adminis¬ 
trator conclusive as to questions of fact and law, the Supreme 
Court has apparently read an exception into the statute, 
where such decisions are arbitrary or capricious or wholly 
unsupported by the evidence. 

In this connection, it should be noted, however, that at 
the time the Silberschein case was decided in 1924, Section 5 
of the W'orld War Veterans’ Act made decisions of the Ad¬ 
ministrator conclusive only as to questions of fact. It was 
not until 1930 that Section 5 was amended so as to make 
decisions of the Administrator conclusive both as to questions 
of fact and law. It might be questioned, therefore, whether 
in view of the 1930 amendment, the doctrine of the Silber¬ 
schein case authorizing judicial review in certain special 
circumstances is still in effect. 

The appellant also contends that judicial review is proper 
in this case, in view of this Court’s opinion in Hines v. United 
States ex rel. Marsh , 70 App. D. C. 206, 105 F. (2d) 85 (1939). 
According to the appellant, the Marsh case holds that “the 
decision of the Director of the Veterans’ Bureau was not final 
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and conclusive under Section 504 of the World War Veterans’ 
Act, as this section was contained in Title V and was expressly 
exempted from the Titles under which the Director’s decisions 
were final.'’ Section 504 of the World War Veterans’ Act, as 

i 

amended, provides for forfeiture of any compensation !claim 
awarded under Title II where there has been an intentional 
fraud in connection with the claim. Since in this case, the ap¬ 
pellee. as Administrator of Veterans’ Affairs, claims a forfei¬ 
ture under Section 504 (in addition to a forfeiture under Sec¬ 
tion 15 of the Economy Act), the appellant contends that the 
Administrator’s decision of forfeiture under Section 504 i is en¬ 
titled to judicial review. 

After establishing what he believes to be a right to judicial 
review under the doctrines of the Silberschein case and the 
Marsh case, the appellant then proceeds to show facts >vhich, 
in his view, constitute an unjustified decision by the Adminis¬ 
trator of Veterans’ Affairs in forfeiting the appellant’s claim 
to compensation award. 

On the other hand, the appellee, as Administrator of Vet¬ 
erans’ Affairs, points out in his brief that on June 27; 1939, 
the Committee on Waivers and Forfeitures of the Veterans’ 
Administration entered a decision declaring that the jaction 
of the appellant constituted a clear violation of the provi¬ 
sions of Section 15 of the Economy Act of 1933, as well as 
a violation of Section 504 of the World War Veteran^’ Act, 
as amended; and that, accordingly, under either Section 15 
or Section 504 any benefits to which the appellant might be 
entitled were forfeited. The appellee then proceeds to show 
that so far as the decision of forfeiture made under the pro¬ 
visions of Section 15 of the Economy Act is concerned, such 
decision is conclusive, by virtue of Section 5 of the Economy 
Act. which provides that: “The decisions rendered by the Ad¬ 
ministrator * * * shall be final and conclusive jon all 
questions of law and fact, and no other official or court of 
the United States shall have jurisdiction to review, by man¬ 
damus or otherwise, any such decision.” It is, of coursfe, well 
settled by judicial decision that by enacting Section 5 |of the 
Economy Act, Congress intended to exclude from the field of 
judicial review all decisions of the Administrator rendered 
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under the several provisions of the Economy Act. Lynch v. 
United States , 292 U. S. 571 (1934); Barnett v. Hines, 70 
App. D. C. 217, 105 F. (2d) 96 (1939). Therefore, if the 
appellee is correct in his contention that the compensation 
award to the appellant was such a claim as to be properly 
forfeited under Section 15 of the Economy Act, then this 
whole case can be disposed of at once without further argu¬ 
ment. However, the appellant apparently contends that the 
original compensation award to him was of such a character 
that a forfeiture, if any, necessarily must be made under Sec¬ 
tion 504 of the World War Veterans’ Act, as amended, and 
not under Section 15 of the Economy Act. From this prem¬ 
ise. the appellant proceeds to argue, as heretofore pointed 
out, that decisions rendered under Section 504 of the World 
War Veterans’ Act are entitled to judicial review, and that 
the facts of this particular case merit such review. 

For the purposes of this motion, the appellee is willing to 
assume, without conceding, that the decision of the Adminis¬ 
trator of Veterans’ Affairs forfeiting the appellant’s claim to 
compensation under Section 504 of the World War Veterans’ 
Act. as amended, does present a proper case for review under- 
certain dictum contained in the Marsh case. However, the 
appellee now wishes to call the attention of this Court to 
a recent Act of Congress, which, in the opinion of the ap¬ 
pellee, entirely deprives the appellant of any right to judicial 
review of his compensation claim under any preexisting theory 
of law—either legislative or judicial—and further deprives 
this Court of all jurisdiction over the present appeal. This 
new Act is designated as Public, Xo. S66. 76th Congress. 3d 
Session, Chapter 893, Section 11. and was approved October 
17, 1940. which date is subsequent to the docketing of the 
present appeal and the filing of appellant’s brief therein. The 
pertinent section reads as follows: 

Notwithstanding any other provisions of law. ex¬ 
cept as provided in section 19 of the World War Vet¬ 
erans’ Act. 1924, as amended, and in section S17 of the 
National Service Life Insurance Act of 1940, the de¬ 
cisions of the Administrator of Veterans’ Affairs on any 
question of law or fact concerning a claim for benefits 
or payments under this or any other Act administered 
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by the Veterans' Administration shall be final and con¬ 
clusive and no other official or any court of the United 
States shall have power or jurisdiction to revietv any 
such decisions. 

It is submitted by the appellee that the above-quoted Sec¬ 
tion 11 of Public, No. 866, constitutes an implied repeal of 
any right of judicial review which previously may have existed 
under any provisions of the World War Veterans’ Abt, as 
amended, or of any right to review which previously majl have 
existed under any decision of Court which in any mianner 
subjected decisions of the Administrator of Veterans’ 
Affairs to review by courts of the United States. Further¬ 
more, the appellee intends to show by authorities hereafter 
cited, that Section 11 not only deprives the courts Of the 
United States of jurisdiction to review decisions rendered by 
the Administrator subsequent to the date of enactment, but 
also deprives the courts of jurisdiction to review decisions of 
the Administrator in all cases, such as the present one, which 
were pending at the time of the enactment of Section ill of 
Public, No. 866. j 

If the appellee’s contention is correct, then, of course, the 
appellant’s contention that the present case is subjejet to 
judicial review is in error, and the present appeal shopld be 
dismissed. 

ARGUMENT 

i 

I 

Similarity of Section Jo of Public No. 866 to Section 5 Of the 

Economy Act 

It is the contention of the appellee that Section 11 of i Pub¬ 
lic, No. 866, makes final and conclusive all decisions qf the 
Administrator under all Acts administered by the Veterans’ 
Administration, to the same extent that the Administrator’s 
decisions are final when rendered under the provisions ojf the 
Economy Act. 

The pertinent portion of Section 11 reads: 

* * * the decisions of the Administrator * ; * * 
on any questions of law or fact concerning a claim for 

306841—41-2 
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benefits or payments * * * shall be final and con¬ 

clusive and no other official or court of the United 
States shall have power or jurisdiction to review any 
such decision. [Italics supplied.] 

Section 5 of the Economy Act is as follows: 

All decisions rendered by the Administrator, under 
the provisions of this title, * * * shall be final 

and conclusive on all questions of law and fact, and no 
other official or court of the United States shall have 
jurisdiction to review by mandamus or otherwise any 
such decision. [Italics supplied.] 

It is apparent from reading the two foregoing sections that 
the language of the two sections is almost identical, with 
certain minor exceptions. However, one difference that 
should be noted is that Section 11 refers to the finality of the 
Administrator’s decisions “concerning a claim for benefits or 
payments.” whereas Section 5 of the Economy Act refers to 
the finality of the Administrator’s decisions “under the pro¬ 
visions of this title.” It is very possible that the appellant 
may seek to escape the force of Section 11. by arguing that 
the phrase “concerning a claim for benefits or payments” re¬ 
fers only to an original claim for compensation rating. How¬ 
ever. the appellee submits that the quoted phrase of Section 
11 should not be tortured by any such construction. It is 
respectfully submitted that when Congress employed the 
words "concerning a claim for benefits or payments,” it meant 
just what it said. The word “concerning” is a word of well- 
understood meaning and is defined in Webster’s Xew Inter¬ 
national Dictionary, 2nd Ed., 1936, as follows: “pertaining 
to; regarding; having relation to; respecting; as regards.” 
Obviously, therefore. Section 11 makes final all decisions of 
the Administrator “pertaining to" or “having relation to" a 
claim for benefits or payments. 

As has heretofore been pointed out. the present dispute 
involves a decision forfeiting a claim for compensation bene¬ 
fits or payments, i. e.. the dispute is one “concerning” or 
“having relation to" a claim for benefits or payments. Cer¬ 
tainly. it would be a perversion of the Congressional 
intent to restrict the application of Section 11 only to an 
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original claim for compensation rating, when the plain intent 
of the language is to include decisions of the Administrator 
“on any question of law or fact, concerning a claim for bene¬ 
fits or payments.” 

One other difference may be noted between the language 
of Section 11 of Public, No. 866, and Section 5 of the Economy 
Act; namely, that the former section does not include the 
phrase “by mandamus or otherwise.” This omission seejns to 
have been made because, at the time Section 11 was engeted 
into law. the right of mandamus had been abolished iiji the 
Federal Courts. See Rule 81 (b), Federal Rules of j Civil 
Procedure. 

Significant also is a Report of the Committee on Finance of 
the United States Senate, 76th Congress, which, at pagje 11, 
contains the following statement of the purpose of the provi¬ 
sions of Section 11: 

Section 11 provides for the finality of decisions made 
by the Administrator of Veterans’ Affairs on questions 
relating to claims made under any of the laws adn|iinis- 
tered by the Veterans’ Administration. The purpose 
of this section is to provide for the uniform application 
of the rule which is now applicable in the case of most 
such claims. [Italics supplied.] 

The rule referred to in the italicized sentence of the a|bove 
quotation is obviously the rule embodied in Section 5 of the 
Economy Act, under which decisions of the Administratorkvere 
made “final and conclusive on all questions of both law and 
fact.” and all courts of the United States are deprived of juris¬ 
diction “to review by mandamus or otherwise any such deci¬ 
sion.'’ It would seem, therefore, that the effect of both Section 
5 of the Economy Act and Section 11 of Public. No. S(j)6. is 
precisely the same, except that Section 11 extends the rifle of 
the Economy Act to all existing veterans’ legislation except 
that having to do with insurance policies. 


Implied Repeal of Right to Review Cuts Off Pending Appeal 

The right of review claimed by the appellant under tlm 
doctrine of the Silbcrsclnin case is a right read into the statut 1 


i 
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(i. e.. Section 5 of the World War Veterans’ Act. as amended) 
by the United States Supreme Court; and the right of review 
claimed by the appellant under Section 504, Title V. of the 
World War Veterans’ Act, as amended, is a right which, if it 
exists at all. exists because of statements of this Court in the 
Marsh case to the effect that Congress failed to include Title V 
among the enumerated Titles in Section 5 of the World War 
Veterans’ Act. as amended, which makes decisions of the Ad¬ 
ministrator final, both as to questions of law and fact. It 
might be fairly stated, therefore, that the right of review 
claimed by the appellant stems from judicial interpretation, 
rather than from any particular statute. It is the contention 
of the appellee that this right of review—be it judicial or legis¬ 
lative—was impliedly repealed by Section 11 of the Public 
S66. Or. more accurately, it might be said that Section 11 
constitutes an implied repeal of a right to review stemming 
from judicial interpretation, as distinguished from an implied 
repeal of a particular jurisdictional statute. 

It is helpful, therefore, to compare the effect of an implied 
repeal of a right to review stemming from judicial interpre¬ 
tation, with the legal effect of an implied repeal of a juris¬ 
dictional statute. Undoubtedly, the same rule of construc¬ 
tion would be applicable to either situation. If it is a settled 
rule that an implied repeal of a particular jurisdictional stat¬ 
ute cuts off, immediately, all rights to review under the stat¬ 
ute, so also, an implied repeal of a right to review stemming 
from judicial decision, necessarily would have the same effect. 

It is a settled principle of statutory construction that where 
a court’s jurisdiction is derived wholly from a statute, the re¬ 
peal of the statute, either expressly or by necessary implica¬ 
tion, cuts off at once all powers conferred by the prior statute, 
in the absence of a saving clause. This rule is equally ap¬ 
plicable to any proceeding in progress at the time of the re¬ 
peal, such as a cause of action accrued or an appeal pending; 
all such proceedings are determined in accordance with the 
powers conferred by the existing statute as distinguished from 
the statute in effect at the time of the commencement of the 
proceeding. This principle is aptly stated by Lewis’ Suther- 


land Statutory Construction, Second Edition, Vol. I, $ 2S5, 
pages 550 to 554, as follows: 

Powers derived wholly from a statute are extin¬ 
guished by its repeal. All acts done under a statute 
whilst it was in force are good; but if a proceeding is in 
progress, in fieri ', when the statute is repealed, add the 
powers it confers cease, it fails, for it cannot be pur¬ 
sued. It is held that a statutory right of appeal may 
be taken away, even while an appeal is pending. 

* * * If there has been a change or alteration 
or repeal of the law applicable to the rights of the 
parties, after the rendition of judgment, and pend¬ 
ing an appeal, the case must be heard and decided in 
the appellate court, according to the existingj law. 
When a cause of action is founded on a statute, j a re¬ 
peal of the statute before final judgment destroys the 
right, and a judgment is not final in this sense so long 
as the right of exception thereto remains. * i * * 
Where a jurisdiction conferred by statute is prohibited 
by a subsequent statute, or the law conferring it jis re¬ 
pealed, the jurisdiction ceases and causes pendijig at 
the time fail, and no costs are recoverable by gHher 
party unless saved by provisions of the repealing law. 

* * * Jurisdiction may be taken away by repeal of 
the statutes conferring it by necessary implication as 
well as by express words. 

The foregoing proposition finds substantiation in nutaerous 
eases, including the following: 

Railway Company v. Grant, 98 U. S. 398 (187$). 

Ex parte McCardle, 7 Wall. (74 U. S. 506) (1869). 

Hallowell v. Commons , 239 U. S. 506 (1916). j 

Smallwood v. Gallardo, 275 U. S. 56 (1927). 

United States v. Kelly , 97 F. 460 (C. C. A. 9th, 1899). 

Parr v. Colfax, 197 F. 302 (C. C. A. 9th, 1912j). 

Home Savings and Loan Association v. Plass, 57 F. 
(2d) 117 (C. C. A. 9th, 1932). 

Louisville Provision Company v. Glenn, 12 F. Supp. 
545 (1935). 
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Edwin Cigar Company v. Higgins, 17 F. Supp. 98S 
(S. D. N. Y., 1936). 

In Railway Company v. Grant (1878), 9S U. S. 398, a writ 
of error was sued out by the defendant below to reverse a 
judgment rendered against it by the Supreme Court of the 
District of Columbia. At that time Sections 846 and 847 
of the Revised Statutes defined the jurisdiction of the United 
States Supreme Court as extending to all cases where the 
matter in dispute exceeded One Thousand Dollars. While 
the writ of error was pending. Congress passed an Act re¬ 
defining the jurisdiction of the Supreme Court as extending 
only to cases where the matter in dispute exceeded Two 
Thousand Five Hundred Dollars. 

Thereafter, a motion was made to dismiss the writ of error, 
on the ground that the jurisdiction of the Supreme Court 
had been taken away. 

The Court granted the motion to dismiss, stating that a 
party had no vested right to an appeal on a writ of error and 
that the privilege once granted could be taken away, “and 
if taken away, pending proceedings in the Appellate Court 
stopped just where the rescinding Act finds them, unless spe¬ 
cial provisions is made to the contrary.” The Court, speak¬ 
ing through Mr. Justice Waite, said: 

Indeed, so common is it, when a limited repeal only 
is intended, to insert some clause to that express effect 
in the repealing Act. that if nothing of the kind is 
found, the presumption is always strong against con¬ 
tinuing the old law in force for any purpose. * * * 

There is nothing in the [repealing] statute [in this case] 
which indicates any intention to make a difference be¬ 
tween suits begun and those not begun. * * * 

declaration of any such object on the part of Congress 
is found in the law; and when, if it had been the inten¬ 
tion to confine the operation of what was done to judg¬ 
ments thereafter rendered or to cases not pending, it 
would have been so easy to have said so. we must pre¬ 
sume that Congress meant the language employed 
should have its usual and ordinary signification, and 
that the old law should be unconditionally repealed. 



In Hallowell v. Commons , 239 U. S. 506, a bill in equit^ was 
filed to establish plaintiff’s title to a certain land allotment 
made to one Jacob Hallowell, deceased, a member of the Omaha 
Tribe. The patent to Jacob Hallowell declared that the 
United States would hold his land for the period of twenty-five 
(25) years in trust for the sole use of the allottee “or in c^se of 
his decease, of his heirs.” Plaintiff claimed to be th4 sole 
heir as against other claims set forth in the bill. 

The Circuit Court of Appeals held that the District Court 
had no jurisdiction in the case, in view of the fact that:after 
the present suit was commenced a statute was enacted: pro¬ 
viding that in all cases like the present one where the allottee 
died intestate during the period of the trust, the Secretary 
of the Interior should ascertain the legal heirs of the decedent 
and his decision should be final and conclusive. Upon appeal 
to the United States Supreme Court, the defendant tj>elow 
argued for a different construction of the foregoing statute, 
contending that Rev. Stat. § 13, provided that the repejal of 
any statute should not extinguish any liability already in¬ 
curred thereunder. 

The United States Supreme Court sustained the decision 
of the Circuit Court of Appeals, holding that the bill should 
be dismissed for want of jurisdiction in the District Cjourt. 
The opinion of Mr. Justice Holmes stated that the statute 
making the decisions of the Secretary of the Interior; con¬ 
clusive, contained no exceptions for pending litigation. ;‘The 
reference of the matter to the Secretary * * * takes iaway 
no substantive right but simply changes the tribunal that is 
to hear the case. * * * There is equally little doubt |as to 
the power of Congress to pass the Act so construed.” 

In Smallwood v. Gallardo , 275 U. S. 56, suits were initially 
brought in the Federal District Court for Porto Rico tio re¬ 
strain the collection of certain taxes imposed by the laws of 
Porto Rico. On January 27, 1927, the Circuit Court of Ap¬ 
peals affirmed decrees of the District Court dismissing the 
suits. On March 4, 1927, Congress passed a law providing: 
“That no suit for the purpose of restraining the assessment or 
collection of any tax imposed by the laws of Porto Rico shall 


i 
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be maintained in the District Court of the United States for 
Porto Rico.” Writs of certiorari were granted by the United 
States Supreme Court on May 16. 1927, and argument was 
ordered on the question whether the cases had become moot 
by virtue of the quoted Act of Congress. 

Speaking through Mr. Justice Holmes, the Court held that 
the statute in question covered the pending suits, so that the 
United States Supreme Court as well as the inferior federal 
courts, were deprived of all jurisdiction. In sending the cases 
back to the District Court with direction to dismiss for want 
of jurisdiction. Mr. Justice Holmes said: “Of course it does not 
matter that these cases had gone to a higher Court. When 
the root is cut the branches fall.” 

The appellee respectfully submits the foregoing cases con¬ 
clusively show that, where a jurisdictional statute is repealed, 
cither expressly or by necessary implication, the courts uni¬ 
formly hold that the repealing statute applies to all pending 
cases, in the absence of a saving clause. In the terse language 
of Mr. Justice Holmes, “When the root is cut the branches 
fall.” The appellee further submits that this same rule, by a 
parity of reasoning, applies to a situation such as the present 
one. where the court derives its jurisdiction to review by virtue 
of judicial decisions. In short, whatever jurisdiction remained 
in this Court, under the doctrines of the Silberschein case and 
the Marsh case, to review the decisions of the Administrator 
of Veterans’ Affairs. Congress now has withdrawn such juris¬ 
diction by virtue of Section 11 of Public, No. S66. Certainly, 
Congress was fully aware of the Silberschein case and the 
Marsh case, and of the limited review provided by those de¬ 
cisions at the time of the enactment of Section 11. If Con¬ 
gress had intended to preserve the review accorded by these 
cases, surely Congress would have inserted a saving clause in 
the repealing statute. In the absence of such clause, the pre¬ 
sumption is otherwise. 

Ill 

Congress May Withdraw Jurisdiction of Courts Over Adminis¬ 
trator’s Decisions 

Two elementary propositions make clear that Congress was 
entirely justified in withdrawing jurisdiction of the courts over 
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decisions of the Administrator of Veterans’ Affairs: First^ be¬ 
cause compensation benefits to World War veterans, at rhost, 
are mere gratuities and create no vested rights in any claim¬ 
ant; secondly, because it is within the power of Congress to 
confer or withdraw the jurisdiction of the federal courts as 
it sees fit. 

As to the first point: The decision of the United States 
Supreme Court, in Lynch v. United States (1934), 292 U. S. 
571, leave no doubt that the system of compensation beriefits 
authorized by the World War Veterans’ Act, as ameiided, 
was intended as a gratuity. In the words of Mr. Justice 
Brandeis: “Pensions, compensation allowances, and privileges 
are gratuities. They involve no agreement of the parties;! and 
the grant of them creates no vested right. The benefits |con- 
ferred by gratuities may be redistributed or withdrawn at 
any time in the discretion of Congress. United States v.; Tel¬ 
ler, 107 U. S. 64, 68; Frisbee v. United States, 157 U. S.160, 
166; United States v. Cooke, 257 U. S. 523, 527.” In jpro- 
viding for certain compensation benefits to veterans, Congress 
merely recognized what it perhaps considered to be a njioral 
obligation. Certainly no vested right was created by the 
recognition of this obligation, such as would compel Congress 
to create jurisdiction for claimants in the federal courts. 

As a matter of fact, Congress may confer or withdraw the 
jurisdiction of the federal courts as it sees fit. As stated by 
the United States Supreme Court in Kline v. Burke Construc¬ 
tion Company, 260 U. S. 226 (1922): “Only the jurisdiction of 
the Supreme Court is derived directly from the Constitution. 
Every other court created by the general government derives 
its jurisdiction wholly from the authority of Congress. That 
body may give, withhold, or restrict such jurisdiction at its 
discretion, provided it be not extended beyond the bounda¬ 
ries fixed by the Constitution. Turner v. Bank of North 
America, 4 Dali. 8, 10, 1 L. Ed. 718; United States v. Hudson 
& Goodwin, 7 Cranch 32, 3 L. Ed. 259; Sheldon v. Sill, 8 IJow. 
441, 448, 12 Ed. 1147; Stevenson v. Fain, 195 U. S. 165, %5 S. 
Ct. 6, 49 L. Ed. 142. The Constitution simply gives to| the 
inferior courts the capacity to take jurisdiction in the enu¬ 
merated cases, but it requires an act of Congress to confer 
it. The Mayor of Nashville v. Cooper, 6 Wall. 247, 252, 18 
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L. Ed. Sol. And the jurisdiction having been conferred may, 
at the will of Congress, be taken away in whole or in part; 
and if withdrawn without a saving clause all pending cases 
though cognizable when commenced must fall.” See also 
Seligman’s Inc., v. United States, 30 F. Supp. 895 (W. D. La., 
1939). 

In enacting Section 11 of Public, No. S66 and in depriving 
the courts of the United States of all jurisdiction to review a 
decision of the Administrator affecting a claim to compensa¬ 
tion benefits. Congress obviously intended to provide an ex¬ 
clusively administrative forum. Such a change in procedure 
was in no way violative of due process. In this respect the 
present case is analogous to that of Hallowell v. Commons 
(1916), 239 U. S. 506, analyzed above. 

On April 19, 1940, the District Court of the United States 
for the District of Columbia sustained the appellee’s motion 
for a summary judgment and ordered dismissal of the appel¬ 
lant’s complaint in the case. In view of Section 11 of Public, 
No. S66, 76th Congress, 3d Session, Chapter 893, this Court 
has now been deprived of jurisdiction to review the appeal 
pending from the order of the District Court. A decision of 
this Court, either affirming or reversing the order of the lower 
court, would be of no effect, because, to paraphrase the words 
of Mr. Justice Holmes, the root is cut and so the branches 
must fall. This Court can act upon the District Court only 
through its mandate. It will not issue its mandate to a court 
which has no power to enforce it. This Court will not do a 
vain thing. United States v. Kelly, 97 F. 460. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney , 

John H. Mitchell, 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Dennis McCarthy, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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.J5PL Y BRIEF TO uOTIOU TO DISMISS 


Ifce appellee has seen fit to file a sixteen page brief tf 
support of the motion to dismiss this action for want of 
jurisdiction* 

There is little or no merit in the contention of the 
Appellee but because of the confusion whioh the appellee 
attempts to create in tne minus of the honorable Judges of 
this Ciurt it is deemed necessary to call the Court’s attention 
th certain matters* 

The contention that the deoision of th© administrator of 
Veterans Affairs is final and conclsuive on all matters arising 

under the *orld *ar veterans Act is nothing more or leas but a 
re-hash of the contentions made by this *pp6llee in the case of 
United States v Hines 105 Fed* (2) 85 which contentions were 

overruled b: this Court. ^ 

< ' | 

The only thing that appellant is concerned with is the 

language of the <ict of October 17, 1940 which provides as t 

follows: ; 'V 

"Ko twitha sanding any other provisions of lav, ex- v 
cept as provided in section IS of the Dorld *ar Vet^; 
erans Act, 1924, as amended, and in “'action 817 of the 
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National oervioe Life Inauranoe Act of 1940, the de- 
disions of the Administrator of Veterans Affairs on 
any question of la* or fact concerning a claim for 
benefits or payments under this or any other Act ad¬ 
ministered by the Veterans administration Bhall be 
final and ooncisuive and no other official or any 
oourt of the United states shall have power or 
jurisdiction to review any such deoision." 

As has been previously pointed out to this Court, this 

-amendment ueals only with a olaia for benefits or payments under 

this or any other ^ct administered by the Veterans Administration* 
fce are not here concerned with the allowance of a cliam for 

i 

compensation. It is admitted that the Appellant, Van Horne is 
•atitied to ooepensation under the offloial ratings of the Vetera# 
•Administration . Ve are cot in Court to set aside that rating. S. 
are in no way attacking that decision* 'e are only asking that a 
d olsion of forfeiture be set aside* ^he deoision on forfeiture 
does not relate to a claim for "benefits" but relates to a for¬ 
feiture of benefits. If this Appellant was in Court attempting to 
set aside a decision cnying compensation benefits made after the 
passage of the A C t in question thsrs might be some justification 
for the Ion - ? brief filed in support of the motion. Ho such a 
situation exists* 

Assume that the administrator oi Veterans Affairs found that 
the Appellant was entitled to compensation but he simply refused 
to pay such compensation because he did not like the things that 
the Appellant may have said about him, or he s not pleased with 

the color of his hair* a suit in the nature of a mandamus to compel 
the payment of the compensation lawfully found to be due would 

•' 

not attempt to review the decision itself, but only to compell the 
Appellee to carry out his own decision, fcuch a suit would not in 

< 

any way violate the provisions of the section of law in question. 

/ ' 

* 

It would simply require the appellant to carry our his own decieioi 
Shat substantially is the situation in this case. Ihe 

>* 4 

Appellant is not attempting to set aside any decision of the 
Appellee on the question of compensation he Is seeking only to 
enforce that very decision. Ihe Appellee says that he will not 
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pay because the Appellant has forfeited his compensation. This 
decision on the question of forfeiture is renewable by the 
Courts, once it is set aside, as the Courts hare the right to 
do under your Honors decision in the case of United states v 

• 

Hines 105 Fed ( 2) 85, then nothing remains but the decision of 
the Appellee that the appellant is entitled to compensation. 

This Court can enforce that decision. It may be conceded for 
that purpose that the appellee ml ht have the right to set 

aside his former decision allowing compensation, if he could be 
so unjust, as to do that* and the Appellant might nor have any 
remedy, but even this is 1 disputed because the Appellant's 
rights arise under the torld ^ar Veteran® Aot by his direot 
service connection for his disability* tuberculosis and he has 
a right under fcilberechien v United bfetes to a review if the 
decision is arbitrary, capricious or contrary to law. 

TH? aCT OF OCfcOBSE 17. 1940 IN AST 3V1CKT IS NOT 
BF TF- 0 AC t?I V 7 ~ - --— 

The Law provides n ^he decisions of the Administrator 

of Veterans affaire on any question of law or fact concerning 

a claim for benefits or payments uncer this or any other Act 

C 

administered by the Veterans Administration shall be final 
and conclusive « ( underscoring supplied) 

Particular attention is directed to the words "shall 

. v • 

be" Vhese words relate to decisions made after the passage 

of the ^vt. Iney do not relate to decisions made prior to that 

, 

time* Fortunately, we have t>?c decisions of the .district Con** 

i * 

of the United States for the District of Columbia on this very 
point. 

iir# Justice Bailey held in the case of Hildas v Hines 
Civil action No. 90 582, and in Helen L, J*srsh Guardian of Jame 
C. Cathcard an insane person, v Hines Civil action Ho* 3685 tha 
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the Statute in question was not retroactive. Both of these motions 
involved actions reviewing forfeiture of compensation under the 
World bar Veterans *ct. 2te appellee, defendant in both actions 
made a motion to dismiss the actions upon the same grounds as 
urged in this case* 

Justice Bailey held that the Words "shall be" related to 

decisions made after October 17, 1940, the date of the passage of 

the Act in question* He overruled both motions to dismiss* 

ihe construction that the words "shall be" applied to 

future decisions and to decisions rendered in the past bp the 

Administrator of Veterans Affairs is eustaiaed bp all the author¬ 
ity that counsel for the appellant va6 able to find* 

In fact, no authority x&u found to the contrary. 


*ords and Phrases Judicially defined Vol* 7 
page 6460 ( First fceries) 

Jones v wtocicgrowers National Panic 

67 Pao. 177, 178 17 Col* ~pp. 79 
Caspman v Holmes 3x f er» 10 £u¥. Law (5 
Haist 20, 2Sf) 
htisser v N*i* Csnt fc.B. 

52 N.Y. 5. 861, 22 App, )lv. 96 

Words & Phrases Judiciol&21defined Vol* 4, page 

657 ( Second ^oriss) 

City of Lawrence r Town of ^-ethuen 
76 H.H. 360, 187 tin ss. 592* 

•iOrcs & Phrases Judicially defined Vol. 6, 
pare 1069 ( Thi~d Series} 

Hensley v dcZim 67 A. 506, 511, 119 JSd.lSl. 

T.ords Sc Phrases Judicially defined Vol* 5, page 
482( Fourth Series) 

Batner v Hill 170 E.S. 69, 270 ISass. 249. 

v.ord6 Sc Phrases Judicially defined Vol* 5, page 
346, ( Fifth Series) 

In Be iiille estate 249 E.v?. 262, 212 He. 263. 
ihere are a great many citation? shown In lords and 

Phrases Judicially defined other thin these above cited but 
since there appears to be no authority to the contrary there 
can be little dispute that Justioe Bailey was correct in hold¬ 
ing that this same type of a case involving forfeiture of 
compensation under the provisions of the *orld ba r Veterans 
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Act, that the statute in question, the *ot of Ootober 17th, 
1940 applies if at all to future decisions and hot to 
decisions cade prior to the enactement of the statute in 

question* 

-h6 Appellant insists that upon the basis of the 
undisputed facts, and the &aw app?.icable to this action 
that judgment in this case should be reversed. ?he motion 
to dismiss is net only untenable, it has no merit at all* 

It should be overruled* 


Respectfully f 



attorney for the appellant* 


Xo. 7692 


In the United States Court of Appeals for the 
District of Columbia 

October Term, 1940 


Douglas Van Horxe. appellant 

v. 

Frank T. Hines, appellee, as Administrator of Veterans’ 

Affairs 


APPEAL PROM THE DISTRICT COURT OF THE EXITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


EDWARD M. CURRAN. 

United State# Attorney. 

JOHN H. MITCHELL. 

Assistant United Stale# Attorney. 

CHARLES B. MURRAY. 

Assist ant United State# Attorney. 

dennis McCarthy. 

Assistant United State# Attorney. 

Attorney# for Appellee. 

EDWARD E. ODOM. 

Solicitor. Veteran#' Adniini#tralion. 

GEORGE P. HUGHES, 

A##i#tant Solicitor. Veteran#' Administration, 

JOHN M. GEORGE. 

Senior Attorney. Veterans' Administration. 

Of counsel for Appellee. 





















INDEX 


Jurisdictional statement. .. j 

Statement of facts.j 

Issues. ; 

Summary of argument. .. j 

Argument: 

I. Findings of fact unnecessary in granting motion for summary! 

judgment.. i 

II. Appellant’s benefits forfeited under both the Economy Act; 
and the World War Veterans’ Act.! 

III. Decisions of the Administrator are conclusive_i 

IV. Relief in the nature of mandamus is not a proper remedy...' 

V. Forfeiture is not nullified by acquittal in a criminal chargcl 

based upon the same facts. ; 

VI. Due process was observed in proceedings incident to decisions! 

of forfeiture.; 

Appendix of pertinent statutes.j 


Page 

1 

2 

5 

6 


7 

S 

10 

14 

15 

18 

21 


CASES CITED 


Associates Discount Corporation v. Crow (1940), (— App. D. C. —),j 

110 F. (2d) 126. | 8 

Barnett v. Hines (1939), 70 App. D. C. 217, 105 F. (2d) 96..j 10 

Davidson v. City of New Orleans (1877), 96 U. S. 97, 24 L. Ed. 616_; 19 

Decatur v. Paulding (1840), 14 Pet. (39 U. S. 497). -j 14 

Dunlap v. Black (1888), 128 U. S. 40, 48. j 15 

Helvering v. Mitchell (1938), 303 U. S. 391, 82 L. Ed. 917 (37 Mich. 

Law Review) . 16,17 

Hines v. Starnes (1928), 58 App. D. C. 219, 26 F. (2d) 997.., 12 

Hines v. United States ex rel Marsh (1939), 70 App. D. C. 206, 105 F. 

(2d) 85.. 13,114,19 

International Contracting Co. v. Lamout (1894), 155 U. S. 303, 308_ i 15 

Lynch v. United States (1934), 292 l’. S. 571.... 10, 11 

Marbury v. Madison (1S03), 1 Cranch (5 U. S.) 137...■ 15 

Mauch et al. v. Commissioner of Internal Revenue. (C. C. A. 3rd, 1910), ! 

113 F. (2d) 555.! 17 

Murphy v. United States (1936), 272 U. S. 630, 47 S. Ct. 21S.j 18 

Riverside Oil Co. v. Hitchcock (1903), 190 U. S. 316, 324 .. ! 14 

Silberschein v. United States (1924), 266 I'. S. 221, 225 (45 S. Ct. 69, i 

69 L. Ed. 256).... 11,112, 14 

Smith v. United States (C. C. A. 8th, 1936), S3 F. (2d) 631. 10,111, 12 

j 

272121—40-1 (I, 

























II 


United States v. Mroch (C. C. A. 6th, 1937), 8S F. (2d) 8S8. 10, 11 

United States ex rel Wilkinson v. Ilines (1934), 64 App. D. C. 5, 73 F. 

(2d) 514. 12 

STATUTES 

D. C. Code (1929) Tit. 18, §26. 2 

D. C. Code (1929) Tit. IS, §44, 19 Stat. 253, 31 Stat. 1200. 2 

D. C. Code (1929) Tit. 18, §57. 2 

38 U. S. C., §56. 20 

Statute enacted Dec. 21, 1893 (28 Stat. 18)___ 20 

Public, No. 44S, 69th Congress, 1st Session (An Act to amend the 
World War Veterans’ Act of 1924), Act of July 2, 1926, c. 723, §202 

(7) (of Title II) 44 Stat. 796, 3S U. S. C\, §480. 3, 9, 11, 13, 14, 21 

Section 14 of the Act of July 3, 1930 (46 Stat. 9)__ . 9 

Public, No. 522, 71st Congress, 2nd Session (An Act to amend the 
World War Veterans’ Act of 1924, as amended), Act of July 3, 

1930, c. 849, §5, 46 Stat. 991. 22 

Section 202 (7), as amended July 3, 1930 (46 Stat. 999).. 3, 9 

Public, No. 2, 73rd Congress, 1st Session (the Economy Act), Act 


of Mar. 20, 1933, c. 3, §5, §15, and §17, 48 Stat. 9, 11.. 5, 6, 8, 9, 10, 12, 15, 

18, 22 

Public, No. 78, 73rd Congress, 1st Session (Independent Offices 
Appropriations Act of 1934), Act of June 16, 1933, c. 101, §20, 

48 Stat. 310...3, 9, 23 

Public, No. 141, 73rd Congress, 2nd Session (Independent Offices 
Appropriation Act of 1935), Act of Mar. 2S, 1934, c. 102, §28, 

4S Stat. 524..... 4, 9, 24 

Public, No. 242, 68th Congress, 1st Session (World War Veterans’ 

Act of 1924), Act of June 7, 1924, c. 320, §504 (of Title V), 4S 
Stat. 629, as amended, Act of Mar. 4, 1925, c. 553, §19, 48 Stat. 

1312.. 6, 7, 9, 10, 13, 15, 18, 20, 21 

National Prohibition Act, Sections 21, 22... 18 

War Risk Insurance Act, as amended. 20 


OTHER CITATIONS 

37 Ops. Att’v. Gen. 23.... 15, 16, 19 

Decisions of the Central Committee on Waivers and Forfeitures. 6, 11, 19, 20 
Supplemental decision by Committee on Waivers and Forfeitures of 

the Veterans’ Administration, June 27, 1939.. 5, 10 

Federal Rules of Civil Procedure, Rule 36... 1, 2 

Federal Rules of Civil Procedure, Rule 56.... 6, 7 

Regulations and Procedure of the Veterans’ Administration, 1557, 

subparagraph (C). 19 

Regulations and Procedure of the Veterans’ Administration, 155S (A). 20 


4 


4 


4 




« 




4 


4 


1 






















i 


i 

i 

! 

In the United States Court of Appeals for the 
District of Columbia 

I 

October Term, 1040 j 


No. 7602 

i 

Douglas Van Horne, appellant 

v. 

Frank T. Hines, appellee, as Administrator of Veterans’ 

Affairs 


APPEAL FROM THE DISTRICT COURT OF THE UXITEI) STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 

I 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia, overruling 
the appellant's motion for summary judgment and dismissing 
appellant’s complaint (R. 47. 48). 

On April 13, 1030. the appellant, plaintiff below, filid in 
the District Court a complaint praying that the court Order 
the appellee, as Administrator of Veterans’ Affairs, to perform 
his ministerial duties by awarding appellant compensation in 
a specific amount for every month commencing with July,! 1937 
until the date of judgment (R. 4). The appellee, defendant 
below, filed answer to the complaint. June 12, 1939 (Rj. 5). 
and on July 18. 1939, filed an amended answer (R. 20). There¬ 
after. both parties made requests for admission of facts 
under Rule 36 of the Federal Rules of Civil Procedure (R. 23. 
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35. 39), and replies thereto were filed by each party (R. 30, 
37. 41). Both parties filed motions for summary judgment 
(R. 45, 46). On April 19. 1940, Justice F. Dickinson Letts 
overruled the appellant’s motion and sustained that of the 
appellee (R. 47). And on April 26. 1940, an order was entered 
dismissing the appellant’s complaint (R. 48). The present 
appeal is taken from that order. 

The appellant’s brief omits any jurisdictional statement. 
It is the contention of the appellee, as will appear hereafter, 
that the questioned decisions of the appellee, as Administra¬ 
tor of Veterans’ Affairs, are not subject to judicial review. 
However, the apparent jurisdiction of the District Court over 
this cause is authorized by the D. C. Code (1929), Tit. 18, 
§ 44, 19 Stat. 253, 31 Stat. 1200, which confers general juris¬ 
diction in the District Court in all cases in law and equity. 
Also, since the appellant prays for relief in the nature of man¬ 
damus—prior to the Federal Rules of Civil Procedure—the 
District Court would have acquired jurisdiction by virtue of 
D. C. Code (1929), Tit. 18, $ 57. 

The jurisdiction of this Court to review final orders of the 
District Court is found in the D. C. Code (1929), Tit. 18, 
§ 26. 


STATEMENT OF FACTS 

Although the appellee agrees, for the most part, with the 
statement of the case set forth in appellant’s brief, the ap¬ 
pellee believes that the following further facts may be of as¬ 
sistance to the Court in understanding the issues involved. 

Appellant entered the United States Coast Artillery Corps 
on August IS, 1917, and was honorably discharged therefrom 
on March 14, 1918 (R. 5). He filed claim for compensation 
on August 15, 1918 (R. 5). He was awarded and paid com¬ 
pensation under applicable statutes in various amounts from 
March 15. 1918 (R. 5. 30). No compensation was paid during 
the period between May 10, 1918, and July 2, 1926, for the 
reason that during this period he was in vocational training 
part of the time and, when not in vocational training, his con¬ 
dition was rated as less than 10% disabling (R. 6. 31). On 
April 14, 1927, effective as of July 2, 1926, the appellant was 
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awarded a special statutory allowance of S50.00 per month for 
arrested tuberculosis (R. 2), pursuant to the provisions of 
Section 202 (7) of Title II of the World War Veterans’ Act, 
as amended July 2. 1926 (44 Stat, 796, 38 U. S. C. § 480), 
which reads in part as follows: 

That any ex-service person shown to have had!a tu¬ 
berculous disease of a compensable degree, who ijn the 
judgment of the Director has reached a condition of 
complete arrest of his disease, shall receive compensa¬ 
tion of not less than $50 per month. 

In all ratings subsequent to the award of April 14. j 1927, 
including those made in connection with the review of the 
case under the Economy Act of 1933 and the amendments 
thereto, the appellant's service-connected disability of 
arrested tuberculosis was evaluated under the rating schedules 
as less than 10% and consequently not compensable under the 
said schedules (except as provided by Section 202 (7), as 
amended July 3. 1930 (46 Stat. 999)). lie was, however, 
awarded $37.50 per month (R. 2) under Paragraph 4. $ 20, of 
the Act of June 16. 1933 (4S Stat. 310). which amended lHiblic 
No. 2. 73d Congress. 1st sess. (the Economy Act), the perti- 
nent part of which provides as follows: 

Notwithstanding any of the provisions of Public; Law 
Numbered 2, Seventy-third Congress, in no event shall 
the rates of compensation payable for directly service- 
connected disabilities to those veterans who entered the 
active military or naval service prior to November 11, 
1918. and whose disabilities are not the result of itheir 
own misconduct, where they were except by fraud,! mis¬ 
take. or misrepresentation, in receipt of compensation 
on March 20. 1933. be reduced more than 2d per 
centum, except in accordance with the regulations 
issued under Public Law Numbered 2, Seventy-third 
Congress, pertaining to Federal employees, hospitalized 
cases and cases of beneficiaries residing outside of the 
continental limits of the United States * * *j 
Because of the fact that appellant had been in receipt of a 
special statutory allowance under the prior laws, his statutory 

i 

i 

I 

! 

i 



4 


award was increased to S50.00 per month, effective March 28. 
1034. under the authority of Section 28 of the Independent 
Offices Appropriations Act. 1935 (48 Stat. 524). which was a 
further amendment to the Economy Act (R. 6). 

The appellant, who was married, separated from his wife. 
As a result of said separation, the award of compensation of 
$50.00 per month was apportioned between the veteran and 
his wife and child under authority of law (R. 6). By such 
apportionment appellant was awarded $30.00 per month com¬ 
pensation. the balance was awarded to the wife and child 
(R. 11). Certain adjustments were made in this apportion¬ 
ment because of orders of the Superior Court of the State of 
Washington. King County, requiring petitioner to contribute 
to the support of his child (R. 6). On July 13. 1937. the 
appellant submitted an affidavit to the Regional Office of the 
Veterans’ Administration. Seattle. Washington, purported to be 
signed by his wife, in which she refused to accept any part of 
the compensation awarded her by the Veterans’ Administra¬ 
tion (R. 13). On the basis of said affidavit, the Veterans’ 
Administration amended appellant's compensation award by 
increasing the amount payable to him to the full amount of 
$50.00 per month from June 1. 1937. and terminated the ap¬ 
portioned award to the wife (R. 7). On July 16. 1937. the 
appellant’s wife appeared at the Regional Office of the Vet¬ 
erans’ Administration. Seattle. Washington, and filed her affi¬ 
davit denying that she had signed the affidavit filed by the 
appellant (R. 14). The appellant was advised by a repre¬ 
sentative of the Veterans’ Administration of the affidavit filed 
by his wife, and he was thereafter interviewed by a repre¬ 
sentative of the Veterans’ Administration and given the oppor¬ 
tunity to explain and defend his action in filing his said 
affidavit, which he refused to do (R. 15). 

Thereafter, on January 3. 1938. the Central Committee on 
Waivers and Forfeitures of the Veterans’ Administration, a 
board duly authorized and empowered to consider the ques¬ 
tions involved, after considering all of the evidence presented, 
found and determined that the appellant had knowingly and 
intentionally submitted a false and fraudulent affidavit pur¬ 
ported to be signed by his wife and dated July 7. 1937. for the 
purpose of having set aside an apportionment of compensation 
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made in her favor, in order to obtain more money from the 
Government than he was entitled to receive and that such 
conduct on his part was a clear violation of Section 15; of the 
Economy Act of March 20. 1933 (4S Stat. 11. 3$ Ui S. C. 
>; 715), and that he had forfeited all rights, claims, and benefits 
to which he might otherwise be entitled under said Act 
(R. 18, 19). 

The appellant was indicted in the United States restrict 
Court for the Western District of Washington, under ^ection 
15 of the Economy Act for submitting a false affidavit in 
connection with his claim for compensation. The cash came 
on for trial March 14, 1939. At the close of the evidence, the 
Court instructed the Jury to bring in a verdict for the defend¬ 
ant, the appellant herein (R. 27-29, inch, 33). 

On June 27. 1939, a supplemental decision was rendered by 
said Committee on Waivers and Forfeitures of the Veterans’ 
Administration which read as follows: 

It is the decision of the Central Committee on 
Waivers and Forfeitures that the action of the veteran, 
in addition to being such as to constitute a clear vio¬ 
lation of the provisions of Section 15 of the Act of 
March 20, 1933, is also such as to constitute a forfeiture 
under the provisions of Section 504 of the World War 
Veterans’ Act as to any benefits that he may be entitled 
to under the provisions of the World War Veterans’ 
Act, as reenacted by Public No. 141, 73d Congress 
(R. 22. 37). 

ISSUES 

The appellee respectfully submits that the following iissues 
are involved in this appeal: 

I. Whether the trial court properly disposed of the case on 
motion for summary judgment, without making findings of 
fact. 

II. Whether appellant’s right to any benefits were forfeited 
under Section 15 of the Economy Act. or under Section 504, 
Title V. of the World War Veterans’ Act. 

III. Whether or not the decisions of the Administrator of 
Veterans’ Affairs, under either of the foregoing Acts, are 
conclusive. 
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IV. Whether relief in the nature of mandamus is a proper 
remedy to compel the Administrator to perform a discretionary 
duty. 

V. Whether a forfeiture under Section 504. Title V, of the 
World War Veterans' Act is rendered void, upon an acquittal 
of a criminal charge based upon the same facts as the admin¬ 
istrative forfeiture. 

VI. Whether the proceedings incident to the decisions of 
forfeiture, under either the Economy Act or the World War 
Veterans’ Act. were in acordance with the requirements of 
due process of law. 

SUMMARY OF ARGUMENT 

I. Under Rule 50 of the Federal Rules of Civil Procedure, 
the District Court is not required to make findings of fact 
where there is “no genuine issue as to any material facts.” 
An examination of the record in the present case will show that 
none of the disputed facts were material, and that on the basis 
of the undisputed facts the trial court properly granted ap¬ 
pellee’s motion for a summary judgment. 

II. Assuming that appellant had a direct service-connected 
disability, all rights to any benefits in connection therewith 
were forfeited by appellant's violation of the provisions of 
Section 15 of the Economy Act of 1933. 

In all events, appellant’s rights to any benefits were for¬ 
feited by appellant's violation of the provisions of Section 504, 
Title V, of the World War Veterans’ Act. 

III. Under either of the foregoing Acts, the decisions of the 
Committee on Waivers and Forfeitures are not subject to 
judicial review. 

(a) Section 5 of the Economy Act makes the deci¬ 
sions of the Administrator conclusive under that Act. 

(b) Section 5. Title I. of the World War Veterans’ 
Act of 1924. as amended, makes the decisions of the 
Director (Administrator) conclusive under that Act, 
subject to certain exceptions not here pertinent. 

IV. Under either the Economy Act or the World War Vet¬ 
erans’ Act, the duty of the Administrator to determine the 
validity of the appellant’s claim for compensation benefits is 


discretionary as distinguished from ministerial. It is an ele¬ 
mentary principle that relief in the nature of mandamus: is not 
a proper remedy to compel the Administrator to perform a 
discretionary duty. 

V. There is no merit to appellant’s contention that the for¬ 
feiture under Section 504 of the World War Veterans’ Act. as 
amended, is a nullity, because of the fact that appellant was 
acquitted of a criminal charge based upon the same factsjas the 
administrative forfeiture. The United States Supreme jCourt 
has held that Congress may impose both a criminal and a civil 
sanction with respect to the same act. 

VI. The proceedings incident to the decisions of forfeiture, 
under either the Economy Act or the World War Veterans’ 
Act. were in full accord with the requirements of due process. 
An examination of the record in this case reveals that appel¬ 
lant was given notice of and an opportunity to be heaird on 
the charge of fraud, as required by the regulations of the Vet¬ 
erans’ Administration. 

ARGUMENT \ 


Findings of fact unnecessary in granting motion for summary 

judgment 

Appellant asserts in his brief (p. 8) that the trial jcourt 
should have made findings of fact under Rule 56 of thei Fed¬ 
eral Rules of Civil Procedure. The record fails to sho\y that 
the appellant either requested or suggested such findings in 
the lower court. Both the appellant and the appellee! filed 
motions for summary judgment, and each necessarily admit¬ 
ted that there were sufficient undisputed material facts of 
record to warrant the trial court in disposing of the questions 
involved. 

Under Rule 56 the district court is not required to make 
findings of facts where there is “no genuine issue as to any 
material facts.’’ Appellee submits that a consideration of the 
record in this case will show that none of the disputed! facts 
were material to a final disposition of the questions of law 
involved. 


s 


In Associates Discount Corporation v. Crow (1040)—App. 
D. C. —, 110 F. (2d), 126, relied upon by appellant, this Court 
remanded a cause for further proceedings because the trial 
court had ruled on a motion for a summary judgment while 
there were still material facts in issue. It is submitted that 
such is not the situation in the present case; consequently the 
case cited has no application. 

II 

Appellant’s benefits forfeited under both the Economy Act 
and the World War Veterans’ Act 

The appellant contends in his brief (p. 0) that there could 
be no forfeiture of his compensation allowance under Section 
15 of the Economy Act, for the reason that the provisions of 
the Economy Act expressly exempt compensation of the 
type claimed by him. This contention is based upon an in¬ 
terpretation of Section 17 of the Economy Act. which reads in 
part as follows: 

Sec. 17. All public laws granting * * * com¬ 
pensation, and other allowances * * * to Veterans 

* * * for injury or disease incurred or aggravated 
in the line of duty in the military or naval service 

* * * are hereby repealed, * * # . 

The provisions of this Title shall not apply to com¬ 
pensation or pension (except as to rates, time of entry 
into active service and special statutory allowances) 
being paid to veterans disabled * * * as the re¬ 

sult of disease or injury directly connected with active 
military or naval service * * *. 

Appellant points out that the above section exempts from op¬ 
eration of the repeal clause all compensation being paid to 
veterans, such as the appellant, who received an award as the 
result of a direct service-connected disability. 

In reply to this contention, appellee submits that the appel¬ 
lant is in error as to the applicable statutes. Admitting that 
the disability from which appellant is suffering resulted from 
disease or injury directly connected with active military or 
naval service, the compensation which he was receiving pur- 
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suant to the provisions of the law in effect on the date! of the 
enactment of the Economy Act was a ‘‘special statutory; allow¬ 
ance,' payable to veterans suffering from arrested tubercu¬ 
losis, despite the fact that such condition was rated or!classi¬ 
fied as less than 10% under the rating schedule, and therefore 
was noncompensable. Consequently, the quoted provisions 
of Section 17 of the Economy Act do not bar the application 
of the forfeiture provisions of Section 15 of that Act,; for it 
was only by virtue of the provisions of Section 20. Public. No. 
7S (4S Stat. 310) and Section 28 of Public. No. 141 (4& Stat. 
524), which are amendments to the Economy Act, thatiappel- 
lant continued to receive compensation, since all special! statu¬ 
tory allowances payable under the World War Veterans’ Act 
were repealed by Section 17 of the Economy Act. 

Furthermore, even if appellant had been awarded compen¬ 
sation under Section 14 of the Act of July 3. 1930 (46 Stat. 
999), cited by appellant on page 9 of his brief, such an I award 
also would be classified as a “special statutory allowance.” 
Consequently, a compensation award under this Act, likewise 
would be subject to the forfeiture provisions of Section 15 of 
the Economy Act. 

As previously stated, on June 3. 1938. the Committee on 
Waivers and Forfeitures found that appellant had intention¬ 
ally committed a fraud within the purview of Section 15|of the 
Economy Act. Accordingly, the Committee rendered d deci¬ 
sion declaring that appellant had forfeited all benefits to;which 
he might otherwise be entitled under the Act (R. IS and 19). 

The appellant argues that his compensation award was 
made under the provisions of Section 202 (7), Title II, of 
the World War Veterans' Act. as amended, and that! such 
award was not repealed by the provisions of the Economy 
Act. However, assuming that appellant was receiving! com¬ 
pensation under the provisions of Section 202 (7), hisi com¬ 
pensation would still be subject to forfeiture because of fraud. 
Section 504 of the World War Veterans’ Act contain^ pro¬ 
vision for forfeiture of compensation because of fraud, and 
this section is in substantially the same language as Section 
15 of the Economy Act. In accordance therewith, a supple¬ 
mental decision was rendered by the Committee on Waivers 


| 

i 
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and Forfeitures on June 27. 1937, declaring that ‘‘the action 
of the veteran * * * is also such as to constitute a for¬ 
feiture under the provisions of Section 504 of the World War 
Veterans’ Act as to any benefits that he may be entitled 
* * (R. 22. 37.) 

Ill 

Decisions of the Administrator are conclusive 

It is respectfully submitted by the appellee that the de¬ 
cisions of the Central Committee on Waivers and Forfeitures 
either under Section 15 of the Economy Act. or under Section 
504. Title V. of the World War Veterans* Act. as amended, 
are not subject to judicial review. 

(a) The decision of forfeiture made under the provisions of 
Section 15 of the Economy Act is rendered conclusive by virtue 
of Section 5 of that Act. which provides that “All decisions 
rendered by the Administrator of Veterans’ Affairs * * * 

shall be final and conclusive on all questions of law and fact, 
and no other official or court of the United States shall have 
jurisdiction to review by mandamus or otherwise any such 
decision.*’ As is apparent from the language of the foregoing 
provision. Congress intended to exclude from the field of 
judicial review all decisions of the Administrator made under 
the provisions of the Economy Act. The finality of decisions 
rendered under Section 5 has been confirmed in many cases, 
including: 

Lynch v. United States (1934) 292 U. S. 571. 

Barnett v. Hines (1939) 70 App. D. C. 217. 105 F. 
(2d) 90. 

United States v. Mroch (C. C. A. 0th. 1937) SS F. 
(2d) SSS. 

Smith v. United States (C. C. A. 8th. 1930) S3 F. 

(2d) 031. 

In Barnett v. Hines, this Court, speaking through Mr. 
Justice Stephens, said: 

Section 5 of the Economy Act is therefore determina¬ 
tive of the case. It makes final on all questions of 
either law or fact decisions rendered by the Administra- 
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tor of Veterans’ Affairs under the provisions! of the 
,4ct or regulations issued pursuant thereto; and it de¬ 
nies to the courts jurisdiction to review such decisions 
by mandamus or otherwise. See Lynch v. 'United, 
States, 1934. 292 U. S. 571. 5S7, 54 S. Ct. $40, 78 L. 
Ed. 1434. In United States v. Mroch, 1937, 6 Cir., 88 
F. (2d) 88S. 890. it was said: 

i 

“The original and amendatory acts, howeyer, pre¬ 
clude judicial review of the awards of the! Veter¬ 
ans' Administration. While it was at oiie time 
thought that review might lie if an awaiid were 
wholly unsupported by evidence, wholly dependent 
upon a question of law. or clearly arbitrary or ca¬ 
pricious. Silberschein v. United States, 260 U. S. 
221 (45 S. Ct. 69. 69 L. Ed. 256) * * * jsection 
5. Tit. I. of the Economy Act * * * sterns to 

have removed the possibility of judicial relief even 
in such special circumstances. Lynch v. United 
States, 292 U. S. 571, 587 (54 S. Ct. 840, 78j L. Ed. 
1434).” 

In view of the fact that retirement pay is a gratuity 
which Congress may withdraw, the denial of judicial 
review by Section 5 is valid. Smith v. United States, 
1936, 8 Cir.. 83 F. (2d) 631; cf. Cummings v. Deutsche 
Bank, 1937, 300 U. S. 115, 57 S. Ct. 359, 81 L. Ejd. 545. 

In the present case the appellant’s rights to compensation 
allowance were forfeited because of a violation of Sectjion 15 
of the Economy Act. This forfeiture was declared by ja deci¬ 
sion of the Committee on Waivers and Forfeitures, whicjh deci¬ 
sion was adopted by the Administrator of Veterans’ Affairs. 
Therefore, the decision is entitled to the same conclusive effect 
as any other decision rendered by the Administrator under Sec¬ 
tion 5 of the Economy Act, and is not subject to judicial 
review. 

(b) Even if it be argued that appellant's compensation 
award was made under the provisions of Section 202 (7)! of the 
World War Veterans' Act, as amended, and that therefore any 
forfeitures of compensation should be made under the j provi¬ 
sions of Section 504, Title V, of that Act, the supplemental 
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decision of the Committee on Waivers and Forfeitures with 
respect to appellant's claim is likewise entitled to conclusive 
effect. Section 5 of the World War Veterans’ Act, as amended, 
provides that “The Director * * * shall administer 
* * * the provisions of this Act, and for that purpose 
shall have full power and authority to make rules and regu¬ 
lations * * * which are necessary or appropriate to carry 

out its purposes, and shall decide all questions arising under 
this Act; and all decisions of questions of fact and law affect¬ 
ing any claimant to the benefits of Titles II, III, or IV of 
this Act shall be conclusive except as otherwise provided 
herein.” 

The decisions of the Administrator under the provisions of 
Section 5 of the World War Veterans’ Act. as amended, have 
been held to be conclusive in numerous judicial decisions, sub¬ 
ject to the qualification that such decisions are reviewable if 
arbitrary or capricious or wholly unsupported by the evidence. 
But. except for this qualification, decisions of the Adminis¬ 
trator have been declared to be conclusive and not subject to 
judicial review: 

Silberschein v. United States (1924) 266 U. S. 221, 
225. 

Smithy. United States (1936) 83 F. (2d) 631. 

United States ex rel Wilkinson v. Hines (1934) 64 
App. D. C. 5. 73 F. (2d) 514. 

Hines v. Starnes (192S) 58 App. D. C. 219. 26 F. 
(2d) 997. 

In Silberschein. v. United States, which is the leading case 
on the conclusiveness of the decisions of the Administrator of 
Veterans’ Affairs, the Court said: 

The statute [Sec. 5 of the World War Veterans’ Act, 
as amended ) which creates the asserted right, commits 
to the Director of the Bureau the duty and authority 
of administering its provisions and deciding all ques¬ 
tions arising under it; and in the light of the prior deci¬ 
sions of this Court, we must hold that his decision of 
such questions is final and conclusive and not subject 
to judicial review, at least unless the decision is wholly 
unsupported by the evidence, or is wholly dependent 
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upon a question of law or is seen to be clearly arbitrary 
or capricious. 

In this connection, it should be noted that the appellant 
does not contend that the forfeiture decision of the Adminis¬ 
trator in this case was “unsupported by the evidence'’ br was 
“clearly arbitrary or capricious.” Therefore this case does not 
come within the “special circumstance rule’’ of the Silberschein 
case. 

Appellant contends that the decision of this Court in j Hines 
v. United States ex rel Marsh (1939) 70 App. D. C. 206. 105 
F. (2d) So. stands for the proposition that decisions pf the 
Administrator of Veterans’ Affairs is not conclusive whejn ren¬ 
dered under Section 504 of the World War Veterans’ 4ct, as 
amended. Section 504 is contained in Title V, and Title V is 
excepted from the enumerated Titles in Section 5. 

The appellee submits that this argument is based upon a 
misunderstanding of the Court's opinion in the case! cited. 
According to appellant’s own argument his compensation 
claim stems from Section 202 (7) of Title II of the Worl^l War 
Veterans’ Act, as amended. Section 5 of that Act provides 
that decisions of the Administrator affecting “any claimant to 
the benefits of Titles II, III, or IV of this Act shall bb con¬ 
clusive * * It is clear, therefore, that Section! 5 ex¬ 

pressly embraces decisions of the Administrator affecting a 
compensation claim, such as appellant’s, arising out pf the 
provisions of Title II. Section 504, Title V. of the World 
War Veterans’ Act. as amended, provides for a forfeiture of 
any claim arising under Title II in the event of fraudj But 
the determination of forfeiture is not made under Section 504; 
the determination is a decision made under Section 5 and is a 


decision affecting a claim “to the benefits of Title II.” ! 

The decision of this Court in Hines v. United States ex rel. 
Marsh is not at variance with this interpretation of Section 5. 
On the contrary, it is submitted that the foregoing interpreta¬ 
tion is sustained by that decision. Mr. Justice Vinson pbinted 
out in the case cited that decisions relating to claims junder 
insurance policies were withdrawn from the conclusive jstatus 
of decisions relating to compensation benefits growing put of 
Titles II and IV. The opinion then goes on to state: j 





14 


We recognize the force of sec. 5 of the Act in 
respect of findings of fact and disagreements not per¬ 
taining to insurance, that is. those relating to benefits 
to a claimant growing out of Titles II or IV. But. in 
the present case it is not a determination under Title 
II or Title IV that is involved. The determinations 
herein are made under Titles I and V. 

The language of Section 504 empowers the Adminis¬ 
trator to forfeit the claim of a veteran to all rights, 
claims, and benefits under Titles II and IV as pro¬ 
vided therein. 

It is submitted, therefore, that Hines v. United. States ex rel. 
Marsh stands as authority for the appellee's position that de¬ 
cisions rendered under Section 5 of the World War Veterans’ 
Act. as amended, affecting claims to benefits under Section 
202 (7) of Title II are conclusive. 

IV 

Relief in the nature of mandamus is not a proper remedy 

This Court's attention is directed to the fact that the ap¬ 
pellant is seeking to have this Court review and reverse a de¬ 
cision vested by law in the discretion of the appellee as the 
Administrator of Veterans’ Affairs. Section 5 of the Economy 
Act expressly provides that “no other official or court of the 
United States shall have jurisdiction to review by mandamus 
or otherwise any such decision.” Section 5 of the World 
War Veterans’ Act. as amended, also vests a large discretionary 
power in the Administrator, making his decisions under Titles 
II. III. and IV of the Act “conclusive.” 

In the present case it is plain that the Administrator had a 
discretionary duty to determine the validity of appellant’s 
compensation claim. His decision was not merely a formal or 
ministerial duty. Since the Administrator had jurisdiction to 
decide the question, it was within his discretion to decide it as 
he thought proper. The courts under these circumstances have 
no power whatever to review his determination by proceedings 
in the nature of mandamus. Decatur v. Paulding (1840) 14 
Pet. (39 U. S.) 497; Riverside Oil Co. v. Hitchcock (1903) 190 
U. S. 310, 324. except possibly as indicated in Silberschein v. 
United States (1924) 206 U. S. 221; 69 L. Ed. 250. And as 


pointed out above, there is no suggestion of facts in thijs case 
which would bring into play the special circumstances; men¬ 
tioned in the last-cited case. 

In Dunlap v. Black (1888) 12S U. S. 40. 48. the limited 
States Supreme Court said: 

* * * The court will not interfere by mandamus 

with the executive officers of the government in the ex¬ 
ercise of their ordinary official duties, even where; those 
duties require an interpretation of the law. the; court 
having no appellate power for that purpose; but!when 
they refuse to act in a case at all. or when, by special 
statute, or otherwise, a mere ministerial duty is im¬ 
posed upon them, that is, a service which thejy are 
bound to perform without further question, th'jen, if 
they refuse, a mandamus may be issued to compel ithem. 

It is elementary law that mandamus will only lie to enforce 
a mere ministerial duty as contradistinguished from aj duty 
which is discretionary. This doctrine was clearly and! fully 
set forth by Chief Justice Marshall in Marbury v. Mqdison 
(1803), 1 Cranch (5 U. S.) 137, and has been reasserted 
since then by the Supreme Court in cases too numerous to 
require citation. International Contracting Co. v. Larnont 
(1894) 155 U. S. 303. 308. 

v ! 

Forfeiture is not nullified by acquittal in a criminal charge 

based upon the same facts 

Appellant raises the question of the effect of appellant s 
acquittal of criminal charge based upon the same facts as the 
administrative forfeiture. In this connection appellant cites 
certain cases which he contends support his position tha| such 
acquittal nullifies and makes void the forfeiture imposed on 
appellant in this case. 

It will be noted that the forfeiture provisions of Section 504 
of the World War Veterans’ Act, as amended, and Section 15 
of the Economy Act are alike. Under the cited Sections of 
both Acts, by virtue of the authority imposed upon the ap¬ 
pellee. he is to find the facts and if such findings show a Viola¬ 
tion of the statutes, the forfeiture automatically follows). On 
this point the Attorney General of the United States, in; pass¬ 
ing upon certain questions submitted under Section 50j4 (37 
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Ops. Att'y Gen. 23). held that the statute itself declares the 
forfeiture, leaving for administrative determination whether 
the particular veteran has committed the described acts and is 
thus subject to the forfeiture. 

An examination of the cases cited by appellant in support 
of his contention that the forfeiture imposed on appellant is 
null and void will show that they are not applicable under 
the facts of this case, for the reason that they involve ques¬ 
tions of double jeopardy or other principles relating to crim¬ 
inal law. 

The leading case cited by counsel for appellant is Helvering 
v. Mitchell (193S) 303 U. S. 391. S2 L. Ed. 917. This case 
presents the question of the imposition of an additional 
penalty, after acquittal of a criminal charge arising under 
the same facts. The case clearly distinguishes between a crim¬ 
inal charge and a civil action, or the imposition of a sanction 
by way of forfeiture in addition to penal provisions. In its 
decision the Supreme Court, among other things, said: 

* * * that it was within the competency of Con¬ 

gress, when legislating as to matters exclusively within 
its control, to impose appropriate obligations and sanc¬ 
tion their enforcement by reasonable money penalties, 
giving to executive officers the power to enforce such 
penalties without the necessity of invoking the judicial 
power. 

Congress may impose both a criminal and a civil 
sanction in respect to the same act or omission, for the 
double jeopardy clause prohibits merely punishing 
twice, or attempting a second time to punish criminally, 
for the same offense. * * * 

Remedial sanctions may be of varying types. * * * 
Forfeiture of goods or their value and the payment of 
fixed or variable sums of money or other sanc¬ 
tions * * *. 

The case also holds that in the enforcement of remedial or 
civil sanctions, the rules as to criminal proceedings do not 
apply, and that as to such sanctions: 

* * * the determination of the facts upon which 

liability is based may be by an administrative agency 
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instead of a jury, or if the prescribed proceeding is in 
the form of a civil suit, a verdict may be directed 
against the defendant; there is no burden uppn the 
Government to prove its case beyond a reasonable 
doubt, and it may appeal from an adverse decision; 
furthermore, the defendant has no constitutional right 
to be confronted with the witnesses against him, or 
to refuse to testify; and finally, in the civil enforce¬ 
ment of a remedial sanction there can be no idouble 
jeopardy. 

In the case of Mauch et al. v. Commissioner of Internal 
Revenue (C. C. A. 3rd, 1940) 113 F. (2d) 555, which involves 
the doctrines of “double jeopardy’’ and “res adjudicate” the 
Court cited and discussed the decision of the Supreme! Court 
in the case of Helvering v. Mitchell, supra, and said: j 

At the time of the rule in Mitchell’s case, the jaw on 
the point was in some confusion, Hanby v. Commis¬ 
sioner of Internal Revenue, 4 Cir„ 67 F. 2d 125, and he 
was, therefore, in the language of the United j States 
Supreme Court rule (Rules of Practice and Procedure 
in Criminal Cases, rule 6, 2S U. S. C., § 723a, 2S 
U. S. C. A., § 723a), raising a “substantial question.” 
So substantial, in fact, that he persuaded the Cburt of 
Appeals for his Circuit, Mitchell v. Commissioner of 
Internal Revenue, above cited. Now the law has that 
crystal clarity which goes with Mr. Justice Brkndeis’ 
touch. Helvering v. Mitchell, 303 U. S. 391, 395, 5S 
S. Ct. 630. S2 L. Ed. 917. It would be presumptuous, 
then, for us to even outline that confusion ^nd its 
subsequent clarification. Suffice it to say, both depend 
upon a concept of jeopardy (or even res judicata) and 
the nature of the sanctions applied and intended. 

The case of Helvermg v. Mitchell, 303 U. S. 391, also is dis¬ 
cussed in 37 Michigan Law Review titled “Constitutional 
Law—Double Jeopardy—Acquittal in Prior Criminal prose¬ 
cution as a Bar to Penalties Based on Fraud.” The writer of 
this article concludes that in the Mitchell case thej court 
reached a correct decision by means of a clear and lucid reason- 
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ing process. In the course of the article, the writer states that 
the entire question in the Mitchell case seemed to be one of 
statutory construction, involving the civil or penal nature of 
the sanction and that inasmuch as the double jeopardy clause 
of the Constitution merely provides against punishing twice 
for the same offense, it is clearly within the power of Congress 
to impose both a criminal and civil sanction for the same of¬ 
fense. In support of this statement, he cites the case of 
Murphy v. United States (1936) 272 U. S. 630. 47 S. Ct. 21S. 
wherein it was held that a prior acquittal of a criminal charge 
of maintaining a nuisance in Section 21 of the National Pro¬ 
hibition Act is not a bar to subsequent proceedings by the 
Government to abate the same alleged nuisance under Section 
22 of the same Act. 

It is submitted, therefore, that under settled judicial au¬ 
thority. an acquittal for knowingly submitting false- or fraudu¬ 
lent evidence in connection with a claim for compensation 
would not bar the invocation of the administrative sanction 
(forfeiture of rights). We could well say that a distinctly civil 
(administrative) procedure was provided by Congress in Sec¬ 
tion 504 of the World War Veterans Act. as amended, and by 
Section 15 of the Economy Act. for the forfeiture- of rights in 
addition to the criminal sanction of being guilty of a misde¬ 
meanor. and upon conviction thereof, being punished by fine 
or imprisonment. Further. Congress specifically provided a 
civil (administrative) procedure for the enforcement of the 
sanction of forfeiture, which, if it were a criminal sanction 
would be unconstitutional; and in accordance with the tradi¬ 
tional rule, the Court should construe said Sections so as to 
achieve a constitutional result. 

VI 

Due process was observed in proceedings incident to decisions 

of forfeiture 

Appellant also alleges that the appellee failed to give him 
notice and opportunity to be heard before invoking the penalty 
of forfeiture (Appellant’s Brief, p. 13). 

It is the position of appellee, however, that since the appel¬ 
lant was given notice of and an opportunity to be heard on the 
charge of fraud, the requirements of due process were met in 
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this case, as required by the regulations of the Veteranfc’ Ad¬ 
ministration. Furthermore, it should be borne in mind that 
due process of law does not necessarily imply, or require a 
regular proceeding in a court of justice or in the manher of 
such courts. See Davidson v. City of New Orleans (1877) 
96 U. S. 97, 24 L. Ed. 616. 

As hereinbefore shown the Attorney General of the limited 
States (37 Ops. Att'y Gen. 23) has held that the statute 
declares the forfeiture, but the Administrator of Veterans’ 
Affairs determines whether the veteran has committed the de¬ 
scribed acts and is thus subject to the forfeiture. The Regu¬ 
lations and Procedure of the Veterans’ Administration,! 1557, 
subparagraph (C), relating to forfeiture of rights, provides as 
follows: 

When an investigation is ordered, all evidence having 
bearing on the question will be secured and the persons 
accused of fraud will be afforded an opportunity to 
present such defense as they may have, or explanation 
of their acts upon which the charge of fraud is j^ased. 
The investigation request will specify such actiop and 
the investigation report will show that this has been 
done. 

The decision of the Central Committee on Waivers and 
Forfeitures, dated January 3. 1938 (R. 15), shows that oiji July 
21. 1937. an investigation of appellant's claim was authorized 
and an attempt was made to obtain a statement from the 
appellant in reference to the charges and an opportunity was 
given him to make an explanation of his version of the jfacts; 
but he refused to make any statement, saying he would take 
the matter up with his attorney. The decision of the jCom- 
mittee also shows (R. 16) that on September 2. 1937, the 
appellant submitted an affidavit to the Veterans’ Administra¬ 
tion, which affidavit is set forth, in part, in the decision of 
the Committee. 

It is clear, therefore, that appellant had notice of the 
charges and that he submitted some evidence in his ow?n be¬ 
half. Consequently, what was said by this Court in the case 
of Hines v. United States ex rel Marsh, 105 F. (2d) $5, in 
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reference to giving claimants notice and opportunity to be 
heard has no application to this case. 

Under the Regulations and Procedure of the Veterans’ Ad¬ 
ministration. 1558 (A), the appellant had a right to appeal 
to the Administrator of Veterans’ Affairs from the decision 
of the Central Committee on Waivers and Forfeitures, which 
he failed to avail himself of. 

On page 7 of appellant's brief. 3S U. S. C. S 56. is cited. 
This section provides for notice and hearing before reduction, 
etc., can be made in pension granted by the Government. 
The cited statute was enacted December 21. 1S93 (28 Stat. 18). 
This statute has no application to the instant case for the 
reason that the gratuities granted by Congress under the War 
Risk Insurance Act. as amended, and the World War Vet¬ 
erans’ Act. as amended, are known as “compensation,” and 
under the Act of March 2S, 1934 (48 Stat. 526). service-con¬ 
nected money benefits payable to World War veterans are 
entitled “compensation” and not “pension.” The Act of De¬ 
cember 21. 1S93. deals with and is applicable to an entirely 
different system of benefits, payable to an entirely different 
class of veterans and dependents, than those embraced in 
World War veterans’ legislation. 

CONCLUSION 

.For the reasons above stated, it is respectfully submitted 
that the order of the lower court was proper and that it 
should be affirmed. 
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APPENDIX OF PERTINENT STATUTES 


Public. No. 448, 69th Congress, 1st Session (An ^ct to 
amend the World War Veterans’ Act of 1924). Act of ^fuly 2, 
1926. c. 723), S 202 (7) f of Title II] 44 Stat. 796. in parjt, pro¬ 
vides as follows: 

§ 202 (7) * * * j 

That any ex-service person shown to have :had a 
tuberculous disease of a compensable degree, who in 
the judgment of the director has reached a condition 
of complete arrest of his disease, shall receive compensa¬ 
tion of not less than 850 per month: Providedhow¬ 
ever, That nothing in this provision shall deny a! bene¬ 
ficiary the right to receive a temporary total rating for 
six months after discharge from a one year’s period of 
hospitalization: Provided further, That no payments 
under this provision shall be retroactive and thfe pay¬ 
ments hereunder shall commence from the date jof the 
passage of this Act or at the date the disease reajehes a 
condition of arrest, whichever be the later date.; 

Public, No. 242, 68th Congress. 1st Session (World Wajr Vet¬ 
erans’ Act of 1924), Act of June 7, 1924, c. 320, § 504 [of 
Title V] 4S Stat. 629; as amended Act of Mar. 4, 1925, jc. 553. 
§ 19. 48 Stat. 1312, provides as follows: 

§ 504. Any person who shall knowingly make or cause 
to be made, or conspire, combine, aid, or assist in; agree 
to. arrange for, or in any wise procure the making or 
presentation of a false or fraudulent affidavit, declara¬ 
tion, certificate, statement, voucher, or paper, or writing 
purporting to be such, concerning any claim or the ap¬ 
proval of any claim for compensation or maintenance 
and support allowance, or the payment of any rhoney. 
for himself or for any other person, under Titled II or 
IV hereof, shall forfeit all rights, claims, and benefits 
under said titles, and, in addition to any and alii other 
penalties imposed by law. shall be guilty of a misde¬ 
meanor and upon conviction thereof shall be published 
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by a fine of not more than SI.000 or imprisonment for 
not more than one year, or by both such fine and im¬ 
prisonment, for each such offense. 

Public. No. 522. 71st Congress. 2nd Session (An Act to amend 
the World War Veterans’ Act of 1924, as amended). Act of 
July 3. 1930. c. S49, § 5. 46 Stat. 991. provides, in part, as 
follows: 

“Sec. 5. The director, subject to the general direction 
of the President, shall administer, execute, and enforce 
the provisions of this Act, and for that purpose shall 
have full power and authority to make rules and regu¬ 
lations. not inconsistent with the provisions of this 
Act. which are necessary or appropriate to carry out his 
purposes, and shall decide all questions arising under 
this Act; and all decisions of questions of fact and 
law affecting any claimant to the benefits of Titles II, 
III, or IV of this Act shall be conclusive except as 
otherwise provided herein." 

Public. No. 2. 73rd Congress. 1st Session (the Economy 
Act). Act of Mar. 20. 1933. c. 3. > 5, $ 15. and 17. 48 Stat. 9, 
11. reads, in part, as follows: 

Sec. 5. All decisions rendered by the Administrator 
of Veterans’ Affairs under the provisions of this title, 
or the regulations issued pursuant thereto, shall be final 
and conclusive on all questions of law and fact, and no 
other official or court of the United States shall have 
jurisdiction to review by mandamus or otherwise any 
such decision. 

***** 

8ec. 15. Any person who shall knowingly make or 
cause to be made, or conspire, combine, aid, or assist 
in, agree to. arrange for. or in anywise procure the 
making or presentation of a false or fraudulent affi¬ 
davit. declaration, certificate, statement, voucher, or 
paper, or writing purporting to be such, concerning any 
claim for benefits under this title, shall forfeit all 
rights, claims, and benefits under this title, and. in addi¬ 
tion to any and all other penalties imposed by law, 
shall be guilty of a misdemeanor and upon conviction 
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thereof shall be punished by a fine of not more than 
SI,000 or imprisonment for not more than one ybar, or 
both. 

***** 

Sec. 17. All public laws granting medical or hospital 
treatment, domiciliary care, compensation, and other 
allowances, pension, disability allowance, or retirement 
pay to veterans and the dependents of veterans bf the 
Spanish-American War, including the Boxer Rebellion 
and the Philippine Insurrection, and the Worldj War, 
or to former members of the military or naval service 
for injury or disease incurred or aggravated in the line 
of duty in the military or naval service (except so far 
as they relate to persons who served prior to the iSpan- 
ish-American War and to the dependents of such per¬ 
sons, and the retirement of officers and enlisted men 

i 

of the Regular Army. Navy, Marine Corps, or 
Coast Guard) are hereby repealed, * * *. 

The provisions of this title shall not apply toj com¬ 
pensation or pension (except as to rates, time of entry 
into active service and special statutory allowances), 
being paid to veterans disabled, or dependents o;f vet¬ 
erans who died, as the result of disease or injury di¬ 
rectly connected with active military or naval service 
(without benefit of statutory or regulatory presumption 
of service connection) pursuant to the provisions of 
the laws in effect on the date of enactment of thip Act. 

Public, No. 78, 73rd Congress, 1st Session (Independent Of¬ 
fices Appropriations Act of 1934), Act of June 16. 1933, <*. 101, 
§20, 48 Stat. 310, reads in part, as follows: 

Sec. 20. * * * 

Notwithstanding any of the provisions of Public Law 
Numbered 2, Seventy-third Congress, in no event; shall 
the rates of compensation payable for directly service- 
connected disabilities to those veterans who entered the 
active military or naval service prior to November 11, 
1918, and whose disabilities are not the result of! their 


24 


own misconduct, where they were except by fraud, mis¬ 
take. or misrepresentation, in receipt of compensation 
on March 20.1933. be reduced more than 25 per centum, 
except in accordance with the regulations issued under 
Public Law Numbered 2, Seventy-third Congress, per¬ 
taining to Federal employees, hospitalized cases, and 
cases of beneficiaries residing outside of the continental 
limits of the United States * * *. 

Public. No. 141. 73rd Congress. 2nd Session (Independent 
Offices Appropriation Act of 1935), Act of Mar. 28. 1934. 
c. 102. S 2S. 4S Stat. 524. reads, in part, as follows: 

Sec. 2$. The fourth paragraph of section 20, Public 
Law Numbered 7S. Seventy-third Congress, is hereby 
amended to read as follows: 

“Notwithstanding any of the provisions of Public 
Law Numbered 2. Seventy-third Congress, in no event 
shall the compensation being paid on March 19, 1933, 
for service-connected disabilities to those veterans who 
entered the active military or naval service on or before 
November 11, 1918, and whose disabilities are not the 
result of their own misconduct, where they were, except 
by fraud, misrepresentation of a material fact, or un¬ 
mistakable error as to conclusions of fact or law, in 
receipt of compensation on March 19. 1933. be reduced 
or discontinued, except in accordance with the regula¬ 
tions issued under Public Law Numbered 2, Seventy- 
third Congress, pertaining to hospitalized cases: Pro¬ 
vided, That the provisions of this section shall not 
apply to persons as to whom clear and unmistakable 
evidence discloses that the disease, injury, or disability 
had inception before or after the period of active mili¬ 
tary or naval service, unless such disease, injury, or 
disability is shown to have been aggravated during 
service; and in any review of the case of any veteran 
to whom compensation was being paid on March 19, 
1933. for service-connected disability, reasonable doubts 
shall be resolved in favor of the veteran, the burden of 
proof being on the Government: Provided further, That 
subject to the limitations above prescribed, except as 
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to receipt of compensation on March 19. 1933, and 
notwithstanding the provisions of Public Law ^um¬ 
bered 2, Seventy-third Congress, or any otheij law, 
veterans whose disease, injury, or disability is Estab¬ 
lished on or after this paragraph, as amended, i takes 
effect as service connected in accordance with the pro¬ 
visions of section 200 of the World War Veteran^’ Act, 
1924, as amended, shall be entitled to receive compen¬ 
sation in accordance with the provisions of such Act, 
as amended, and the rating schedule in effect on March 
19, 1933; but veterans whose disease, injury, dr dis¬ 
ability is reestablished as service-connected under such 
section 200 by section 27 of Title III of the Independ¬ 
ent Offices Appropriation Act, 1935, shall be pdid 75 
per centum of the compensation under the provisidns of 
the World War Veterans’ Act, 1924, as amended, and 
such rating schedule: Provided further, That whenever 
there is a change in the degree of disability of any such 
veteran the amount of compensation to be paid shall 
be determined pursuant to the provisions of the World 
War Veterans’ Act, 1924. as amended, and the fating 
schedule in effect on March 19, 1933, and such amount 
shall not be reduced or discontinued,” 
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